
2 WALL STREET

NEW YORK, N. Y.1000S

(212) 732 - 3200

CARTER, LEDYARD 8t MILBURN

COUNSELLORS AT LAW

1350 I STREET, N. W.

SUITE 870

WASHINGTON, D. C. 20005

(202) 898 -1515

March 6, 1996

BY HAND

Mr. William F. Caton, Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: Petition for Reconsideration in
CC Docket No. 92-115 -- Ex Parte Presentation

Dear Mr. Caton:

This is to provide notice, pursuant to Section
1.1206 of the Commission's Rules, that the enclosed letter and
the attachments identified therein were forwarded today to
David L. Furth, Chief of the Commercial Radio Division of the
Wireless Telecommunications Bureau, along with a copy of this
letter. An original and two copies of this notice and the
attachments are being submitted today for inclusion in the
above-referenced docket.

If you have any questions regarding this matter,
please contact me.

Very truly yours,

Timothy J. Fitzgibbon
Counsel for
C-Two Plus Technology

TJF:slf
cc: David A. Furth, Esquire



COUNSELLORS AT LAW

CARTER, LEDYARD a MILBURN

2 WALL STREET

NEW YORK, N. Y. 10005

(2121 732 -3200

BY HAND

1350 I STREET, N. W

SUITE 87C

WASHINGTON, O. C. 20005

(202) 898 15105

FAX: (2021 898-1':;21

March 6, 1996

REO~~/VED

MAR - 6 1996
FEDERA'
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OfFICE Of S£~~~7AAti\'fISS/C~
114 WEST 47TH STREET

NEW YORK, N. Y. 10036

(2121 944-7711

David L. Furth, Esquire
Chief, Commercial Radio Division
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20054

Re: C2+ Petition for Reconsideration
Ex Parte Presentation - CC Docket No. 92-115

Dear David:

Pursuant to your request during our meeting this morning, enclosed are copies of the
amended complaint and briefs filed in the summary judgment proceedings in the United States
District Court for the Southern District of Texas. My understanding is that similar damages
claims have been asserted against another extension service provider in a case pending in the
United States District Court in Phoenix, Arizona.

Two copies ofthis letter and the attachments are being forwarded to the Secretary's office
under separate cover for filing in the above-referenced docket. A copy of the letter to the
Secretary's office is included for your convenience.

Sincerely,

Timothy J. 'Fitzgibbon

TJF:tbm
Enclosures (4)
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C.t\.. 95·tl17

IN THE UNJTED STATES DISTRICT C0t.:R1'
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVfS10N

~
§
§

V. ~

JOHN c. NELSON. Individually and §
d/b/a both CELL TIME CELLULAR and §
ACTION CELLULAR and DANNY §
HART, IhdlvlduAlly and d/b/a both §
ACTION CELLULAR and ACTION §
CELLULAR EXTENSION and §
C24- TECHNOLOGY, INC. §

P~A(NTIFF'S FIRST rEN~ ORIGINAL COMPLAINT
AND MQUESI_5!rJ~~t\RATORY BELIE!,:

TO THE HONORABLE JUDGE OF SAID COURT:

HOUSTON CELLULAR
TEl.EFHONE COMPANY

L
JUl\I§DlCTLQN AND PARTI~

1. Thi! caso arises under tho oonstltutlon, lawe or treaties of the United Stales 28 U.S.C.

1331. Houslon Cellular setks damages for violation of orders of the Feder"'l Communlcatlon

Commission, now codified In part at 47 CFR. 22.919(a). FUrihermorc, this cast lnvolvcs

parties of dirferent Btalee with damages in excess of $SO,(XX), 28 V.S.c. 1331.

2. Houston C~llulsr is a Texa') seneral partnorship with ib princlpaJ place of business at One

West Locp South. Suite 300, HouBton. Texaa. non.

3. C2+ Technology,lnc. (C2+) is an Alabama corporation with itS principal ph\r.'c or business

In Montgomery, Alabama. C2+ may be served by serving irs President, Richard A. Graydon, 1\1

the following addre9S: 13m Vaughn Road, Pike Road, Alabama, 36054.

-1. John C Nelson, individually and d/b/a both Cell Time Celluhlf and ACliofl Cellular, has

previously be.en served and has appeared hClein,

5. Danny HM, In<J\vlduaJly and dfbfa !Y)lh Action Cellular l!nd Actlol1 CellulfU' E\lens\oo, has

previously been served and has ap~r~.d her<:in,
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11.
vEHUK

6. Venue Is proper in this district for two roasons. FJrst, a tillb:.Hlln1iul purt 01" the cvcn(~

glving rioc to Houston Cclluliu\s claim occurred l1'llhls district. 28 U.S.C ~ 1391(il)(2.). Second,

C2-i- is an entity with conl'\cts surflcitM to deem it 3 ruideot of this judicial di6l.1CI. lB U.S.c.

§ 139l(c),

Ill.
SUMMARY QF A4LWAiIONS

7. PLlfSlJant to 28 U.S.C. 1201(a)\ Hou~ton Cellular seeks en ordt:r from the c.ourl ctrdanng

the rights and obllgationg of the partie3. :lpedfkrl.lly 61ating that C2+ cnnnol liller. lrP-nsler, tmllllile

or manIpulate the ESN of cellular telephones in the HOUSlon Me\ropolllfifl Stollslice.] Area or H..SSiSI

in any fillch RelIYIL)' in violation of the FCC's ESN Qr4e(~. Furthermore, HOllS!0f1 CellUlar seel\s

lecovery or its actual damag6S incurred as a result or C2+)s violation of the FCC's ESN Orders.

Finally, pursuant to 28 U.S.c. 22m, Houston Cellular &eeks recovery of its reasonahle and

ne«ssOJ)' attorney's fees incurred by prose¢uuon of thlb ~tion.

IV,
fActUAL nA9KGROUNO

8. Houston Cellular is licensed by lho PCC as the exclusive provider or cellular

communications services 011 Its liuthotized frcquendes in the HousLDn Metropolltan SlatlSllC<l1

Area, whIch includes Harris, Uberty, Montgomery, Wa}I~r, Port Bend 8.nd Braz.ori,\ Counlies.

9. C2+ Is engageJj In the PrcJCe36 of altering, manJpullHiog, or emulating the Electronic Serial

Numbers on cellUlar t.elophones In vlolatlnn of the Fcels ESt:! Q(Q¢rs, to. ihc EleclfOOic Serial

Number C'ESN"} is e 32 bil binary number thftl uniquely Identifies a C8l1ulllf mobile lrnnsmilter to a

ccllular system. fl is Separate and dlstinct from the phone's to-digit telephone number.

10. Th~ alterJuOf\ of a rellular ttlephone's ESN allows a person to simulate Ihe signal or u

different cellular telephone. This proces.s. called emulation) allows one cellulnf phone [0 enlllltllC,

or imlLatc. another cellular phone. Thls aJlowe: ~ person to make (l calion one cdltllar telephone

7.



.1 r O<lN raclllU)!.CS frouJLl!elil ElSId
wnile llClUrJly chwglng lhtl \;011 10 (lnother. Allerauon 0 un c;;...>

unauthorized c61lular calls. An unaulhoriz.eJ 1.l6Cr of Il cellular phone tha.t ha9 un ullered ESN UlI\

make numcroua local and long distance calls and have the charges billed to a totally unsuspecting

cellular cuslomer. Allernatlvely, ESN wterntion enables one cellular phone 10 emlliate anoth~r

o:lIular phone beyond lhe delectlon abilities of ce1I111ar llc.enseeR This enables a customer 10 usc

mote thllI\ one l.elephonc for the same ~lephono number, thereby avoiding monthly access charges

charged by Houston Cellular and Glher cellul~ licensees. By altering 111'\ ESN, a custome.( U\n

fraudulently avoid paying the monthly eccess charge for multiplo cellular phoooo. rC9uliiog In a

si gniflcanllo9s of revenues to Houston Cellular.

t I , Funhermorc. Houst0l1 Cellule.r has recently offered a special long d\sL1nce program

whereby, (or n monthly fee, Houston Cellular wll\ allow free elr time on all long distance calls In

the Sl2le of Texas. US(: of this long distance pro2ram will allow a customer to c.aliiong dlst9nce

from his cellular telephone Md pay only the rate chargod by the customer's pre--selected long

disWnc<, carnor, Houston CellUlar will not Cht\fg8 for air time on suoh calls. Altef\:~tion of an FSN

allows a customer to have multiple cellular phones covered by a slngto monthly ree paymNlt for the

long l..l{stance program, resulting in Ii £ubSlanllalloss or revenue to Houston Cellula.r.

12. John C. Nelson, Individually and doing business as Cell Time Cellular and a'l Acllon

Cellular, was engaged in the unauthori~d practice of altering, mnsrerring, emulating Dr

manipIJlallng lhe ESN of cellular telephones to emulate other phonea euoocribcd to Hotl'3ton

Celluh\r.

13. John C. Nelllon, individually and doing busIness as Cell Time CclluJ~f and Action CellUlar.

was an exclusive a&el11 of C2+ in the HOl.lston MetropoliJan SUHistical Area,

l'~ AfJ a r~Ull of C2 I h l~~A. + S unalJt or LC\..l tran.sferring, omulating or m~nirutating or E.'\N's or
Houston Cellular CU9tomers 11 Cc'II) l. - -,ouStOll u ar IUS suffered cLrnuges. lf1cludll\g. bUl not hmite-d lO,

lQ;l monthly access fees lost th! I .
, mOn y ong d(sLance fees, and the CDSI (0 replace crnul3le-d phone.~·

for Houston Cellulilf CllSlom~rs Hell h .
. ouslllO e ular a..c; fileo JncUfTcd ottorney's ret'S ~IS a IGull ,\(



",-I

its df0r~ \0 !Slop C1+'s agent from wrongfully (rDnsferrlng, o!T)ulu\!ng or n\unlpulf.\1I118 the: E3t~ o(

cetlulur telephones. Finally, Houston Ct>Hulo.r hAn Incurred nnd will culHlnuer to incur nddlt!OIlQ.!

dnmeges a.s cu~tomers have refused to replace their ernulatCiI phones 111 viol::Jtio/\ of the FCC

orders. As a r~u1t, Hou~ton Cellular was TeJiuired to discontinue service to (tS clIstomers.

v,
fS;~ R&.G.u~ATIQN~

15. On May 4, 198L the FCC ~loased 8\'\ Order entitled "An Intluiry Inlo the Use of the

Bands 825·845 MH1. and 870-890 MHz for Cellular CommunlO1tions SYSl.effiS; Gnu Amenument

of Pans 2 and 22 of the Commillsionls Rules Relative to Cellulur CommunicatIons Systems," R6

r.c.c.2.d 469 (19Bl) in Whlch it, among other Ihll1gs, adopted tcchnical specificnt!0113 for tho us!'

of cellular telephones. lncluding a requlr¢l1).¢nt tha.t each phone have' a unlg\lc ESN. ~~ 86

FC.C.2d at 508 & n.78. 513, and 593. This FCC Order (the "F-illl ESH QrQhr") \Vas published

in the FOOeral Register on May 21. 198t (46 Fed. Reg. 27655) with corrections on June 16, \9B I

(46 Fed, Reg. 31417.) A copy of thl9 EW.t B$N Qrd'r is allached B8 ExhIbit "A," On September

9, 1994. the FCC released an Ordtr entitled ClRevision of PJrt 22 of the Commisslot'l Rules

Governing the Public Mobile Services," Thill FCC Order (lhe "Se<:QOd E..SN QrlJ~() Wll.8

publisbed In the Federal Register on November 17, 1994 (59 Fed. Reg. 59502). (Th~ finn ESN

Qrd~ and ~j~llQukr are collectiVely rorerredlO herein as the g,<)N On..lcriJ A copy of the

~net ESN Qrd.1d' is attacheD U3 ExhIbit ·'8."

16. In resp:JnsB to an FCC NotIce of Proposed Rule Making, released June 12, 1992, 7

F.e.c. Red, 3658, Md pUblished in the Pederul Register JUly I, 1992 (57 Fed, Reg. 2916Cl) ,

C2+ Technology. a company that a.ltered ESNIS, requested the FCC 10 amend the Comrni$sjon'~

rule.9 and allow CDmpanies 10 market ancitlary ct!1Uhlr equJpme[(t that emulates ESN for the

purpose of allowing more than ont cellular telephono to have the s.:une telephone n\lJ1\ber. 0_t~

Pll.fBgruph 67 of EXhIbit "C,"

4



I ~7. The FCC spedrtcally rejected the pro~~d Amendment or Ihe emulator. The Commission

wrote:

Further, we conclude that the practIce of altering cellular phone& to
"emulatoll ESN whhout receivIng the permlS5lon of the rclevanl rellulu.r
licensee should not be allowed because (1) simultaneous use of celiullJ.[
telephones r~udulently erotHing the same ESN without the licensee's
p6rmission could cause problems in some cellular systems. such as
erroneous tracking Or billing~ (~) fraudulent use of such phones wtthoutlhe
lic,e;nsee's permission could deprive cellular ~niers of monthly pu
It:lephonc revenues to which they Me entitled~ and (3) such filtered phones
not authoriZed by the carrier, would therefore not fall wllhln tho licensee's
blanket license, and thU!l would be unlicensed transmiltcn; in violation of
Section 301 of the ACL

See pal1l.gTaph 60 of Exhibit "C,"

1B. Tho Commission rlJrt~cr concluded:

NeVertheless, .with reg~td to exlsllng equipment. we conclude lh~t cellular
lelephones with altered ESN do not comply with the cellular system
rompaLibillty ~pedf1catl.onl and thus may not be considered authorized
eqlJlp~ent unuer the onginal type acceptance. Accordingly. a consumer's
l<nowmg use of sw::h ~t~red equipment would viola16 our rules. VIe (1I~[

CoV liVid . ell • oM.ngly_ a.l{eJ] cellVltH
e etc 0"

sta , ~ er is tot -9( our rules, Tb\ls.
W ul teens ~ IDat the llil~ Qf the C2±
!3l1ercd ccllular.(ele[2bone.s ~QMtiru~ AyiQlatjQo Q( the Act and Qyr rules.

Sec paragraph 62.~ (emf)bMh adden).

In conoluslon, in Its Seconq ESN QrdeL. the PCC clearly slaled (1) use of altered cellular

telephones con~aitulcs a violation or both the Communlcation3 ACl of 1934. u.s amended, and the

~d~ br~V;~US 47 CFR § 22.915, which bewme new 47 CFR § 21.933, adopted in the

2.Tho ~P!;Qod ESN Qrd~[ also revised § 22919( rr'
manufacturers of ~lIular teleph t d I '. c), e ecllve J~nu"ry l, 1995, to require uJl
tamper with, or cho.nge the EsN~~ ~iIles gn lhelr tcleph/?nes such that any llltempl 10 remove.
mooel telephones designed and FCt' rel1der Ihe mobJle transmitter Inoperative. Thus in new
c.¢ll ular liccnsees Ghould not 00 plagUedap~~~ved aJler. January I, 1995, HOUston Ce.ll\.ll as a~J Dt her
attempt 10 allcr the ESN wlll render th~ cdl ,compantt.s l~at a1~r ESN in viohHion 01 the law. Any

u ur telephone Il1opcrnQlo.

:)



...-----_'OM.'

Ejm ESN Order us codlOcd In CommlsslM l1..de.s, Mel (2) any company tho.\ Knowingly lI\tCI1l

cellular telephones Is "ult-ling in tho violatIon o[ our (fCC] rules,"

J9.

VIII.
BEQUEST FOR fl:~~te~fo~\~EillI.ellB~UANT TO

Puf6uant to 28 U.S.c. 2201 (e). 'Houston Cellull\r seeks a juJgmcnt fwm Ihi& court

dedarioB lhe tight$ and obligatIons of Houston Cellular and C2+, Spe£ifiq3.]ly, Houslon Ccll\Jl8I

n.sks the court to tJeclare

(1) C2+'s altering, tf;1nsferrin8:. emUlating or manipulating of electroniC semI f)111llkf8

Is B violation of the PCC's ~M. Ord~rs. and regulations and aids Wid l-\S.'liS19 others 10

violating the FCCls ESN Ord~rs and regulations.

('2) Th~ lise of ~mula\.e.d or altared telephones is a violalion of the rcC's ~Qn!cr8

and regulations.

(3) Houston Cellular has the right and lhe obllgatlon lO uettnnil1c the names of &11

customers who have hud their ullular telephones altered. transferred, emulated or

I11Mipuhncd so us to advise and notify the customer lhat me use of altered, trBnsferred,

emulated or manipulated telephones is a violation of the FCC's ~')tLQ.ill~~ and

regulations.

(4) C2+ has no right (0 alter. transfer, emulate or m3nipulate cellular (elephanes or
HouslOn Cellular ou~tomer£.

~O. Pursuanllo 28 U,S.C, 2202, Houston Cellular eeeks relmbursoment of lhe rC!1.')onnblo and

necessary attornoys' (eos incurred by Houston Cellular (or bringing this tlcc1i.lJatory judgment

ll.ction.

NEGLIG IX,
ll~NCE AND NEQLIGE~I MISBF.PBESENTATID.~

21. C2+ should have known Ih 1 It . '.
F\ tl e'C1ng. manlpublmg.or transferring the ESN of cclllllnr

phones \\.IllS in violation of Pee F~N Ordera, ('2+
v ~ cllher foiled In k<'(:p (WfClll ,vjlh FCC

(,



regulations or willfully disobeyed orders from lho 'FCC whIch specifically prohIbited the alteration,

manipulallon or cmuhHlol'\ of cellular phones. In oither case, C2+ nogllgently represented (oilS

agent nnd 113 CWl\ome~ that eJtcring, manipulating Of emulaling the ESN WG..'lleg.n.l lino ncgllgcnlly

altered, manipulated or emulated the ESN cf Houston Cellular customers in violalion or F1)N

O(der~.

22. As a re.sult of C1+'s negligence and negligent misrepresentn.tlons, Houston Cellular 6eekB

damag~ in excess of the $SO,(X)) jut1sdictJonal amOUr'll Furthermore, as lho conduct of C2+ was

ol.uragoous, willful and 1n complete dl~rc~rd to the rights or Houston Cellular and ilS Cllstomerti.

Houston Cellular .s~k.e punItive dAmages In an e.ffiounl to 00 determined by the trier of fact.

Xl.
PRA.YER

23. Houston Cellular asks the court lC ente.r a. declaratory judgment against C2+ declaring that

C2+ IS filtering, transferring, emulallng or mfU\lpulatlng HaN's 19 a violation of the FCC's ESN

Orden and n.lds 3.I1d ~isls others in violating the FCC's E.'3N Orders and rcgu13tJons, the use of

emulated or altered lelephone~ is a violatlon of the FCC's RSN Orders and thaI C2+ has no right \0

aher, transfer, emulale or manipulate cellular telephones of Houston CellulM Customer.J HOllst00

Cellular also seeks reimbursement of llS reasonable end neu.ssary allorney's fEes incurred hy

Houston Cellular in bringing thts action.

24. Houston CelluJJr also seeks actual damnges for C2+'s fraudulent anclJor negligent conouC'(

as well as punitive damages 10 be dctermined by the lrierof fae!.

7



Respectfully $ubmIHe.J.

,'1
1~. / ~

BY:-/-.---!l~...Ii.i-- . L __
MarX A. DmgM
federal 1.0. No. 4999
Stol.le 8M No. 03875200

Carhan D. Wilde, Jr.
Federall.D. No. lOQ94
Stale Bar No. 2145&X\)

500 Dallas Str6et. Suite 2600
HO\J8lon, Texas 77002
Telephone.: (713) 654-4400
Telempier. (111) 654-8704

ATTORNEYS IN CHARGE FOR
HOUSTON CELLULAR TELEPHONE COMPANY

OF COUNSEL:

CARRIGAN, LAPIN. LANDA & WILDE, L.L.P.
.m Dallas Street. Suite 2600
HOUslon, Texas 77002
TeJephon~: (713) 654-440:)
Tclecopler: (713) 654-8704

Jay L. Birnbaum
DlSlrict of Columbia Bar No. 412397
Fedeml LD. No. 03989-0
SKADDEN, ARPS. SLATE. MEAOHER& FLOM
1440 New York AVtn\l~, N.W.
Washington', D.C. 200)5
Telephone: (202) 371-70C()
Telecop!er: (202) 393-5760



IN THE UN1TED 8TATF:S DISTRICT CO~ln:
FOR THE SOUTHERN DfsrrRICT OF T~XAS

HOUSTON DIVJS10N

HOUSTON CELLULAR ~
'TELEPHONE COMPANY §

§
V. §

§
JOHN C. NELSON. IndIvIdually find §
d/b/a both CELL TIME CELLULAR ttnd §
ACTION CELLULAR and DANNY §
HART, Individually and d/b/a both §
ACTION CELLULAR and ACTION ~

CELLULAR EXTENSION and §
C2+ TECHNOLOGY, INC. §

QRDER

C.A. 95·617

Plaintiff Houston Cellular Telephone Company's MOlion for Leave to File u pilOt AmenrtfAI

Complaint is pending before the Court After reviewing the MOlion, the Court. ORDERS that

Plaintiff's Motion for Leave to flle First Amended Comp/arnl is ORA NTFD.

SlGNED this_~ day of~~_~ "__~_' 1995.

ITfuOE PRESIOlNO--



IN THE UNITED STATES DiSTRICT COtJRT
FOR THE SOUTllERN DISTRICT 01' TEXAS

HOUSTON DI VISION

HOUSTON CELLULAR ~ C.A. NO. 95-617
TELEPHON~ COMPANY ~

§
~V.
§

JOHN C. NELSON, Individually 1lnd §
dfb/ll both CELL TIME CELLULAR and §
ACTION CELLULAR' and DANNY §
HART, indiVidually and d/b/a both ~

ACTION CELLULAR and ACTION *
CELLULAR EXTENSION §

HOUSTON CELLULAR'S MOTION FOR PARr.~L SUMMARV JUDGMENT
AGAINST.. OS:EENDANT C2± TECHNOLo.QY. INC.

Houston Cellular Telephonc Company (Houston Cellular) is suing C2+ Technology, IClC

(C2+) for damages and a declaratory Judgment relating to C2+'s illegal emulation of lhe Electronic

Serial Num~rs (ESN) of cellular telephones. Because therc are no genUine issues of material fac1

iJnu Houston Cellubr is enlitled \0 judgmenl as a maller or l;;l.\\', Houslon Cellular rC4ucsis the (DUrl

grant summary judgment in its I:.lVOf under Fcd.KCiv.P. 5(),

nACKGROUNO FACJ~

I. Houston Cellular, J cellular carrier, '" lIcensed by thc Federal COmmllnlCt1tlollS

COfllmission (FCC) as the exclusive provider of cellular communlcallons scn'icc.s on its authorized

lrcqucncics in the Houston lviCHOpolitan St1lrfillcal Area, which includes Harris, Liberly,

Montgomery, Waller, FOrl Bend and Brazoria COuntIes, Sec AlfiJavil of Mike Halla/in atwched La

thi~ motion as Exhibit "A ",

2. The ESN on a cellular telephone is a 32 blL binary number lhat uniquely identities a

cellular mobile lrdnsmit'.cr to a cellular ~ystem. See Aflidavit of Mike H2.nafin. It is separate and

distinct from the phone's lO-Jigit telephone number. One purpose of the ESN In a cellular

lelephone is similar to the Vehicle Identification Number In an automobile. It uniquely identifies

the equipment to assist in rCl~YefY, if the equqiOlcnt is stolen. More imporLalltly, the ESN IS

designed to H.lenliJy <In authori7ed subscrjb,:~r and enabl<: celluhr licensees, like Houston CcllulJf.



to alllho!izc system usc and to pro~rly bill for calls made to and from a cellular telephone. Sc;c

Seconu ESN Order (defined below) aU.nchcd to thi s motion as Exhl bi t "B" at para.~. 54, 59.

3. Altering i:l cellular telephone's ESN allows a person to simulate the signal 01 a

diflerent cellular telephone. This proce~s, called emulauon, allows one cellular phone to emulate.

or imitate, another cellular phone. A person may then make a call on one cellular telephone while

actually charging the call 1.0 anol.her phone. Altering an ESN facilitaLes fraudulent and.unauthorized

cellular calls. s.c.c Second ESN Order at par". 60. An unauLhorized ll.'~cr of a ceJlular phone that

has un altered ESN can make numerous local and long distance calls and have the charges billet! to

a totally unsuspecting cellular customer. Alternatively, ESN alteration enables one cellular phone

to emulale another cellular phone beyond the detection abilities of cellular licensees. This enables a

cuslomer to usc more thun one Lelephone for the same telephone number. thereby avoiding monthly

access charges charged by Houston Cellular and other cellular licensees. By aJlering an ESN, a

customer can fraUdulently avoid paying the monthly access charge [or multiple cellular phones,

resulting in a i>ignificant loss of revenues to the licensee. See Second ESN Order at para. 60.

. 4. Houston Cellular recently olTered a special long di~Lnncc program which allowcd

cUstomers free air lime on all long dislance calls in the Slate of Texas. Sec Affidavit of Mike

Hanafin. Usc of this long distance program pe:mlil5 a customer to call long distance from his

cellular telephone and pay only the rate charged by the customer's pre-selected long distance

carrier. Houston Cellular docs not charge for air timc on the calls. Alterotion of an ESN allows a

cU5:lomer to have multiple cellular phones covered by a single monthly fce payment for the long

disUlncc program, resulting in a substanoaJ loss of revenue 10 Houston CellulM. See Affidavit of

Mike Hanafin.

5. C2+ developed software, equipment, <lOU manuals to emulate ESNs. See

Deposition of Carol Patton which is attached Lo tltis motion ~" Exhibit "C" at p. 14, II. 11. 12; Sc~

1994 Lease Agreement attached to Affidavit of Mark A. Carrigan as Exhibit "1". The Affidavit of

tv1ark A. Carrigan is attached hereto as Exhibil "D". On August 9, 1994, C2+ entered into a "1Cj(J4

1ease . I" I' h C II T' C II . . -agreemen \\ 11 e lrne e ular 10 which C2+ agreed 10 provide Cell Time Cellular

1_.



equipment and solLwarc Lo emulate ESNs. See Lease Agreement. Under the lease <lgrccmcnL.

John C. Nelson (Nelson), individually and doiog busincs'> as Cell Time Cellular anu it" Acllon

Cellular, bccame an exclusive dislributor of C2+'s "producl" (lhe $o!Lwarc and equipment lo

emulate ESNs) in the HQuslon Metropolitan Sl1tislical Area. Sec Deposttlon of John C. Nelson,

attached to this mOlion as Exhibil "E", at pp. 28, 29; See Deposilion of Carol Pallon at p. 37, 11.

9,10. Using ideas provid~ by C2+, Nelson advertised his service of allowing a customer "more

than one phone on the same number." ~AdvcrtisemenL 01 Aetion Cellular Extension. Inc.

attached to Afriduvil or Mark Carrigan as Extubit "2".

6. Nelson. lIslng C2+'s technology and solLwarc, crnulalcu the cellular Lelephones Qr

cellular telephone users throughoul Houston. including Houston Cellular cuslomcr5. Sec Loading

Cc.xle Order Form aLt.ached to Alfidavit of Mark Carrigan as Exhibit "3". C2+ provided Nelson

marketing ideas and senl him samples of advertisements. See Deposition of Carol P'allon, p. 27,

II. 18 to p. 28,11. 3. Nelson was sent fonns by C2+ to be filled oUl when a customer purchased an

cmllliited phone. Sec Loading Code Order Fornl. In addition, C2+ provided Nelson referrals of

customers in Houston. See Deposition 01 Carol Pelllon at p. 90, IL 16-13. For cellular telephones

other than Molorolas, Nelson sent the telephone lo C2+ in Monlgomery, Alabama Lo be emulated.

~ Deposition of John Nelson <ll p. 39, II. 7-11; See Deposrtlon 01 Carol Pallon, p. 41, I!. 1410

p. 42 II. 8.

7. C2+ represcnted Lo Nelson lhal emulati Ilg cell ular telephones of Houston Cell ular

customers wa.-; legal. See Deposition or John C. Nelson at pp. 32, 33; Sec Public Noticc

allachctl to the Arfidavit of Mark Carrigan as Exhibit "4"; See Deposition of Carol Patton at p. 34,

11. 22 to p. 36, ll. 4 .

8. As a result of C2+'s emuJatlon of ESN's of Houslon Cellular customers, Houston

Cellular could nollrack users of itS service. See AffidaviL of Mike Hanafin. Houston Cellular was

unable to bill for certain air time and unable to determine the correct numocr of telephones per

cuslomer for monthly access charges, Houston Cellular lost monthly access fees, revenues frorn

the cost of replacing emulated phones ror Houston Cellular customers. :lnd revcnllcs Irom



"fealures" available to Hou~lon Cellular customers (e.g .. weekcnd saver, voice uctivJtcJ dialing,

voice mail, call forwarding, and confercllce calling). Sec AlliJavit 01 Hanafin. Houston Cc\lul.u

also inclIlTed attorneys' fees as a result 01 its cfforL~ to slop C2+'s agents from wrooglully

emulating the ESNs of cellular telephones. Finally. Houston Cellular incurrcd los~cs [rom

customers who were not willing to replace their emulated phones, and Houston Cellular had to

disconnect their cellular service. ~ Affidavit of Hanafin.

LEGAL ARGUMENTS AND AUTHORITl&S

Summary .rudiment ~tandard

9. Fcd.R.Civ.P. 56 requires a moving party to affirmatively demonslrate by

admissible evidence thal Lhere is no genuine issue as Lo any malenal f<lCt and the moving party IS

enlilled 10 a judgment as a maHer of law. When lhe moving party has C<lITicd his burdcn under

Rule 56(c), his opponent must pre.'iCnl more than a metaphySIcal doubt about the material fncts.

YbsbingloD v. Armstrong World IndUS.. Inc., 839 F.2d I J21, 1123 (5lh Or. 1988) (ciling

Malsushil1l Electric Industrial Co., Ltd, v. Zenith Radio Corp., 475 U.S. 574 (1986». To defeat

the molion, a nonmovanl must bring fon!) "signdlcant probalive evidenc'C demonstrating the

exislence of a lriable issue of faCL" ]n rc Municipgl Bond RCRor1ing Antitrust kIlg., 672 F.2d 436,

440 (5th Cir. 1982). In this case, the undisputed evidence shoWS C2+ violated FCC ESN Orders

by emulating the cellular lelephones of Houston Cellular customcrs.

Emulation uy elf ViQlates FCC ESN Orders

10. On May 4, 1981, after nolice in the Fedcral Register, the FCC issued an Inquiry

Into the Use of the Bands 825-845 MHz an0870·890 MHz Cor Cellular Communications Systems;

and Amendment of Parts 2 and 22 of the Commission's Rules Relative 10 Cellular

Communications Systems, 86 F.C.C.2d 469 (1981). The FCC adopt.ed technical specifications

for cellular 'elephones, inclUding that eaeh phone have a unique ESN. See 86 F.C.C.2d al 593,

23.2. This FCC Order was pUblished in the Federal Register on May 21, 1981 (46 Fed. Reg.

27655) wilh correclions on June 16, 1981 (46 Fed. Reg. 314n) (the Firsl ESN Orde0 A wpy of

the Eint ESN Ord~r is allacheJ as ExhiblL "P'.



1 I. In response to an FCC NUlice or Pro~x)scd Rule MJking, released June 12, IW2. 7

F.e.c. Red, 3658, and pUbli~hed in the FeJe:ralRcgistcr July I, 1992, (57 Fed. Reg. 292(0),

C2+ requested the FCC amend the Commission's rules and allow companies to market Jncillary

cellular equipment Lhal emulates ESNs for the purpose of allowing more Ihan one cellular telephone

LO hnve the same Lelephone Ilurn ber. '

12. On September 9, 1994, afler notice In the Fctlernl Register, the FCC issued

uRevision of Part 22 or the Commission Rules Governing the Public Mobile Services" (published

in the Federa.l Register on November 17, 1994. 59 Fed. Reg. 59502) (the Second ESN Order)

altached ns E.xhibiL "B", In the Second ESN Order, Ihe FCC specifically rejected C2+'s pror~,)scJ

amendment of the rules t:ollL:crmng emulation. The Commission wrote:

Funhcr, \\Ie cnod llJe that the practtcc of altering cell ull:lf phoocs li)
"emulate" ESNs Wllhout receiving the permission of the relevant cellular
licensee should nor be allowed because (I) simultaneous usc of cellular
telephones f nluoulcntly emilLJng the same' ESN without the licensee's
permission could cause problems in some cellular Syfitems such as
erroneous tracking or billing; (2) fraudulent usc of such phones without the
licensee's pennission could deprive cellular carriers of monthly per
telephone revenues to which they arc entjtlcd; and (3) such altered phones
nOI authori:.(,cJ bv lhe carner, would lhcrclorc not fall within thc licensee'"
blanket license, ~nd Lhus would be unliccns<"d transmitters in violation of
Section 301 of the Act.

Sec pamgraph 60 of Exhibit "B",

13. The Commission further concluded:

Nc"crUle!css, with regard lo existing equlpmenl, 'WC conclude that cclJulJr
telcpho?~s. Wllh altered ESN'l do not comply with thc cellular system
co~pullbJlIlY speeificalion I and tim') may not be considered aUlhorizcd
equlp~cnt under the original type acceptance. Accordingly. a consumer'"
knt.?wmg usc of such altered equipment would violate our rules, We further
~"evL11L<\Lj!!lY.-i..u.QividuaJ or company that knowingly alters cellular
~eRboncs to cause them to tr.ans~~t ~ ESN ~Ihcr than the one originaHy
w~tall~ by t.he m~ill:lfa~turer I;; altJlng In the Violation of our niles. Thus.
we adVIse _all~lLular ltccnscc~ and Sll.bscribers that the uw of the C2-t
al1ered cellut~Llcl~hones con~tmHes a Ylolation of the Act and our [\.lIes.

JSe~ previous 47 CFR S 22,915, which became new 47 Cffi § 2; 93:1 'Id' [ j' tl
:3<;.~ond ESN Onler.· - . ~. .,' up Ct III Ie
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~ par4lgraph 62. 2 (cmRha::;is adJ<;gl. Tile First ESN Urder ~nrJ Second ESN Orders are rderred

to as the FCC ESN Ordcr~.

14. The FCC ESN Orders were regularly made, pUblished in lhc federal register, and

served on defendants by publication. 5 U.S.c. § 552(3)( 1). See also, Eed.Cro~ Ins. v. Merrill.

332 U.S. 380, 384-85 (1947). The orders adopled by the FCC constitute orders within lhe

meaning of § 401(b) (47 U.S.c. § 401(b») of the Communicalion Act of 1934.

~2+ UnlawfullY. Emulated the ESNs of Houston Cellular Customers'
kellulsr Tchmhones

1.5. C2+ did not seek or obtain permission from Houston Cellular to emulale the ESNs

of ils customers. ~ Deposilion of Carol P.dllon al p. 44. ll. 2-2(); Sec Affidavit of Mike Hanafin

C2+'s conducl in emulating cellular lelephones of HouslOn Cellular customers therefore violates

the FCC ESN Orders.

16. C2+ is liable for its own acts as well as tile acls of John C. Nelson, its authorized

agent. Under Texas law, what a principal docs through her agent, she does hc~clf. Shaw v.

Kennedy, Ltd" ?:79 S.W.2d 24D (Tcx.App.-Amarillo IY94 wnt Jellied). In determining ~

principu1's vicarious liability, the pn)per question is whether the agent was acting within the scope

or the agency relalionship when he commitlCu the act. Ccltj~--.1tlc ln~. CO. v, Coats, 885 S.W.2t!

96 (Tex. 1994). An agent may perfonn such acts as are necessary and proper to accompli$h the

purpose for which agency was crealed. E9lland & Coo1_'!'c _Lehmann, 832 S. W.2d 729

(Tex.App.-Houston lIst DisL] wol denied). The sole business enlrusted to Nelson by C2+ under

tbe lca.'iC agreement wac, to emulale cellular telephones, and lor C2ch cellular telephone emularcJ,

Nel~on used C2+'3 technology, software, and expertise. Accordingly, Nelson acted as C2+'s

authorized agent in emulating the cellular telephoncs 01 Houston Cellular customers.

2The SccondESN Order also revised § 22.919(c), errective January I, 1995, to require all
manllfacl~rcrs or cellular telephon~s to .design their telephones r;l1ch that any attempt 10 remove,
tamper WIth, or change the ESN ChIP, WIll render the mobile lrilllsmitter lnopeRltive. Thus, in new
(hIePhonc.'l, Hou~ton .Cell.ular and other cellular lic~nsee<; should not be plagued with companies
t lat ~ter ~Ns In vlolallon or the raw. Any attempt to (lIter the F_SN will render the ceJlul~
tc CplIone Inoperable. '



!:2t'S Conduct Constitutes t)('j;IIe,ence P~r- Se

17. Under Texas law, violatIon or an administrative order. sl.alu{c or ortJinancc is

negligence per sc. Sheppard v. JuJkins, 476 S. W.2d 102, 107 (Tcx.Clv.App.-Texarkana 1971,

wnt rd'd n.r.e.), The Restatement 01 Torts § 288B (1965) provides lhallhc uncxcu~cd violation

or a Icgi!\lali ve enactmenL or ndministmu vc regulation which is adOplcO by the court tlR defining lhe

standard of conduct or a reasonable man, is negligence in itself.3 Generally, Texas courts adopt an

adminiRlrntive rule or regulation as a standilrd for negligence if a purpose of the mle is to afford

protection to the class of person~ to which the injured party belong!> againstlhe ha7;mJ involved in

the particular case. Caner v. William Sommerville and Snu. Inc., 584 S.W.2d 274, 278 (Tcx.

I Y7Sl).

18. The FCC o;tates it enacted the FCC ESN Orden; because altering ESNs "could calise

problems in some cellular systems such as erroneous lfacking or billing" and It "could dcpn vc

cell ular carriers of monthly per lelephonc revenues to which they are cnli lIed." See Second ESN

Order attached as Exhibil "B" at para 60. Houston Cellular hac; ~lUrfered the exact damages

anticipaled by the FCC because of C2+' s emulalion of Houston Cellular t.:\I')tomCf'l' cellular

Iclephoncs: erroneous tracking and billing and lost monthly revenues. C2+ knew, or reasonably

should have known, iLl) conduct would cause Hl)Uslon Cellular 10 soflcr this harm. 4 The FCC

ESN Orders shaull.! lherefore ddine the sLandard of c.me for C2+'s conduct relnting to ccllulnr

carners.

:I The Fifth Circuit h2..? ~tf[jfl!l('d thut Texas law recognizes Lwo dislincl sources of legal JUly
[or negligence claJms: duty arIsing lrom statute and general dUly of due care recogni:red at common
law. Hayes Y, U.S.. 899 F.2d 438 (5th Cir. 1991).

. . , 4 Houston Cellular mu~( show C2+'s violation 0" FCC ESN Orders proximately G'luscJ its
InJ\~ncs. See. Hudson v. Wtnn, 859 S. W.2d 504 (Tex.App.-HoU'lton [1st Dist.] 1993, writ
dcn.lcd). ProxImate cause has two essential clcmcnl~: cause ill fact and forec;eeabili\y. McClure v.
.6JJled S.tares a~ Te2<a..~ [oc,.' 608 S.W.2d 901 (Tex. 1980). Foreseeability is salisficd becau~~
C2+~ uSing ordinary Inlelligence, should have anLicipilted nann to Houston Celllllar lrom its
negligent conduct. S.cc McQl,llc v. Allied SloresQL1~\.as Inc., 608 S. W.2d 901 (Tex. J 9RO). .

7



In the Altel'l1Mive, C)t's Conduct C.onstitutes Commo!! Law Negligence

J9. Under Texas law, C2+ had a duty to exercise reasonable care to avoid Joreseeable

Injury to Houston Cellular from its conduct and the conduct of Nelson. Sec EI Chico v. Pool~

732 S.W.2d 306, 312 (Tex. 1987) (an actor enust take aJrirmative steps to avoid increasmg danger

from anolher's conduct which the. actor has, in part, created). e2t should have known that

emulating the ESNs of cellular phones violated the FCC ESN Orders and would cause financial

harm 1.0 Houslon CcJlular and any other carriers whose cuslomers were affected. e2+ either failed

to keep current willi FCC regulations or wiHrully disobeyed orders from the FCC. In either case,

C2+'s emulation 01' cellular telephones pmx.imatcly caused Houslon Cellular to suffer Io.:;~ of

revcnue.t>, including the loss or air time and monthly acLCSS chtugcs. C2+ is therefore liable for

common law negl igencc.

Houston CeUular is EnHUed to Declaratory RdieLUnder 28 U,S.C. 2201 Et Seq.

20. Pursuant to 28 U.S.c. 2201(a), Houston Cellular is entitled to a judgment from the

coun declaring the rights and obligations or Houston Cellular and the defendant. Specifically.

Houslon CcItular asks the COllrt to declare:

(1) C2+ altering, transferring. emulating or manipUlating ESNs is a violation of

the FCC's £SN Orders;

(2) The use of emulated or altered telephones IS a violi.1lion of the FCC'$~

Orders and regUlations;

(3) C2+ has no right to alter, transfer, emubte or manipulate cellular telephones

of Houslon Cellular customers',

(4) AdverlIsing to emulate cellular telephones by C2+, its representativc.s,

franchisees, distributors, and other agents is a violation of th~ FCC's ESN Orders; and

(5) Houston Cellular has suffered harm as a result or e2t's unlawful emulation

or cellular telephones.



21. Pursuant to 28 U.S.c. ~ 2202, Houslon Cellular is enlltlcd to reimbursement or

the re:\~nablc and necessary attorneys' . fees Incurred by Houslon Cellular lor bnnging this

luw!>uil.

CONCLUSION

22. Houston Cellular requests this court cnler summary judgmenl in its favor holding

C2+ liable for emulating ,lhe ESN's of Houston Cellular customers and for such other relief, at law

or in equity, to which Houston Cellular is entitled.

Respectfully submitled,

By ~'-m~.g.-a~n~--.F--­
Fedefill LD, No.4
Scate Bar No. 0 5200

Carlton D. Wilde, Jr.
Federal LD. No. 10694
Slate Bar No. 21458001
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Jay L. Birnbaum
Districl of Columbia Bar No. 41)397
Federal I. D. No. 03989-0
SKADDEN, ARPS, SLA.TE, MEAGHER & R.OM
1440 New York Avenue, N,W.
Washington, D.C. 20005
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IN THE UNITED STATES DiSTRICT COURT
FOR THE SOUTHERN DISTRiCT OF TEXAS

HOUSTON DIVISION

IIOUSTON CELLULA R § C.A. NO. 95·617
TELEPHONE COMPANY §

~
V. §

§
JOHN C. NELSON, Individually and §
d/b/a both CELL TIME CELLULAR and ~

ACTION CELLULAR and DANNY §
HAR1\ individually and d/b/a both ~

ACTION CELLULAR and ACTION §
CELLULAR EXTENSION §

ORDER

Houston Cellular Telephone Company filed a motion for partial summary Judgment on

January 19, 1996. Because there are 110 genuine issues of material [act and Houston Cellular is

entitled (0 judgment us a matter of law, lhe court hereby ORDERS Houston Cellular's motion lor

summary jUdgment is GRANTED and jUdgment is entered in favor of Houston Cellular holding

C2+ Technology, Inc. (C2+) liable for negligence in emulating the cc1lulilI telephones of Houston

Cellular employees. The Court also declares the following right,,> (lnti obligations of Houslon

Cellular and C2+:

(1) C2+ ultcring, transferring, emulating or m,U1lpulallng ESNs is a violation of

the FCC's ESN Orders;

(2) The usc of emulated or altered telephones IS a violatIOn of the FCC s ESN

Orders and regulations;

(3) C2+ has no righl to aller, transfer, emulate or manipulate cellular telephones

of Houston Cellular customers; and

(4) AdvertIsing to emulale cellular phones by C2+. its representatives,

franchisees, distributors and other agents is a violation of the FCC'" ESN Ordcr.>, and

(5) Houston Cellular has suffered harm as a result of C2+'8 unlawful emulation

or c.elluldI telephones. The Courl also Orders Houston Cellular is entitled to recover

altomeys' fees incurred by Houston Cellular for bringing this law'wit.

------------------_-...



SIGNED lhis~ day ot' _

---------- -----
JUDGE PRESIDING



CERTIFICATE OF SERVICE

A true ;mJ con'eel copy or Plaintilf's Motion ror Summary Judgmcnl \\'lth ils
corresponding Order wos duly served upon all parties or their counsel 01 record by hand delivery,
properly addressed on this the 22nd day or January, 1990.

Mr. .I11me!\ Nash
Na~h & Or!nndo, L.L.P.
5851 San Felipe, Suile 890
Houston. Texas 77057

---------------------



ILL· ilv iOv 't'l7'l r. lJlJ L

IN THE UNITED STATFS DISTRICf COURT.
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION ~\S r::.-: ; )
, '-

vs.

Plaintiff,

i I'

l~" r 1.' , ., .': ('
V\.:... . I·;' I.,

, . ~ :.:r., J·;·J·{·I/ L··-0' J" II ~ I..... , "J
, ........

'.

crvn. ACflON NO. H-95-617

HOUSTON CELLULAR TELEPHONE
COMPANY,

)
)
)
)
)
)
)

JOHN C. NElSON, indiriduaDy )
and D/B/A both CELL TIME )
CELLULAR and ACOON CELLULAR; )
DANNY HART, iDdiridually and )
D/B/A both ACTION CELLULAR and )
ACTION CELLULAR EXTENSION; and )
C-TWO PLUS TECHNOLOGY, INC., )
Defendants.

DEFENDANT C-'IWO PLUS TECHNOLOGY, INC.'s, RESPONSE IN OPPOSITION
TO PLA!NfIFF'S MOTION FOR PARTIAL SUMMARy JUDGMENT

...........-.

Houston Cellular Telephone Company (lIHCTC") brings this action against C-

Two-Plus Technology, Inc. (ltC2+"). HCTe has med the referenced Motion for Partial

Summary Judgment, alleging that no genuine issues of material fact exist. C2+ rues its

Response, which will show that genuine issues of material fact exist, and further that

HCTC is Dot entitled to a judgment as a matter of law.

BACKGROUND

1. HCTC provides cellular telephone services in the Houston, Texas, area. C2+ is

an Alabama corporation which previously developed an encrypted emulation process

whereby it provides cellular extension phones. The phones of C2+ use the same number

as the consumer's fU"St phone. A cellular telephone number is functionally the equivalent

2



ILL· IJ OJ 't'tJ't j v U I)

to a wire telephone line, as the term "line" is commonly used in telecolDnIWlications

'-.- parlance. The emulation process involves duplicating a cellular telephone's electronic

serial number or "ESNII on a second cellular telephone. This second phone is the

functional equivalent of an extension telephone in a wire telephone system. C2+ uses an

encrypted process whereby the extension phone is emulated to transmit the ESN of the

rIrst phone so the cellular consumer will be properly billed by his carrier for all of the

airtime used on either phone. See Affidavit of Stuart F. Graydon, at para. 1, 3, and

4, attached and incorporated for aU purposes to this Response as Exhibit Three. See

Richard C. Levine'S Report on ESN Emulation and Cellular Phone Extension Service

attached and incorporated for all purposes to this Response as Exhibit Four.

2. Cellular telephone carriers are regulated by the Federal Couununications

Commission ("FCC. II) By order published May 4, 1981, the FCC adopted 47 C.F.R.

§22.915 which included technical specitiC3tions for cellular telephones. See Paragraph 10

of BCTC's Motion for Partial Summary Judgment ("HCTC's Motion"). (HCTC refers

to these rules as "tbe First ESN Order. ") Although, these specifications state that each

cellular telephone transceiver must be manufactured with a unique ESN, C2+ will show

that such mles do Dot prohibit the emulation process.

3. On September 9. 1994, after intensive lobbying by a trade group representing the

cellular carriers, the FCC issued a Revision of Part 22 of its Rules, as apply to the

Public Mobile Services, which became effective January 1, 1995, referred to by HCTC

in its Motion as the "Second ESN Order." C2+ will demonstrate that the Order itself

applies only to cellular telephone instruments type-accepted by the FCC after January 1,

3


